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ren 1 0 1983
Our Ref. to. 82-70-CC
RESPONSE OF THE OFFICE OF CHIEF COUNSEL Pranier Mortgage Corporation
DIVISION OF INVESTMENT MANAGEMENT File No. 132-3

Based on the representations in your letters of March 2, April 21,
August 20, and December 22, 1982, and January 24, 1983, we understand the
following. Preamier Mortgage Corporation ("Premier") proposcs to offer to
the public non-redeanable series of bonds and, with the proceeds of the
offering, acquire non-recourse notes of savings and loan associations ("S &
Ls") having a total face amount equal to the total face amount of the bonds.
Each note would be secured by a pool of wiple mortgage loans, which are
first liens on real property, owned or originated by a S & L, which would
execute and deliver to Pramier a master assigmment of the mortgage loans in
recordable fommn and a UCC-1 Financing Staterent evidencing the debt creatcd
by the note. In tum, Premier would assign the notes, the payments to be
mace under each note, and the mortgage lcans to a trustee under an indenture
for the benefit of the bondiolders ("the trustee"). The mortgage loans in a
pool accepted by Pranier as collateral would be fixed after a cut-off date
(which is the day immediately preceding the effective date of the registration
statement for the bonds) arnd nc mortgage loans could be added to, withiiawn
fran, or substituted in the pool. On the S & L's default, the maturity of
its note would be accelerated and the trustee ocould sell the mortgage loans
or retain them. If the trustee vretains a mortgage loan, it could foreclose
it upon the mortgagor's default. Prepayments .on,.and adjusted: proceeds: of
foreclosures of, mortgage loans would flow through to the trustee to be ap-
plied to the mandatory redemption of the bunds. Except to the extent that the
mortgage loans are prepaid, the notes could not be prepaid without Premier's
written consent. The monthly debt service on the notes wduld equal the adjust-
ed scheduled monthly payments of principal and interest on the mortgage loans.
Similarly, tre principal and interest rate on the notes would be the same as
the principal and weighted average interest rate of the mortgage lcans.

Moreover, we understand timat Premier will not proceed with its proposed
offering unless, among other things, the Federal Hame Loan Bank Board or the
Federal Savings and Loan Insurance Corporation detemmines that, if and when
a S & L is placed in receivership, (1) Premier, as a secured creditor, would
be entitled to the full principal amount of the notes outstanding based either
on the notes' face amount or their initial offering price plus that portion
of the initial issue discount amortized or (2) the receiver would arrange for
the continued servicing of the mortgage loans and the contiinued payments on
the notes,

Because Premier, though investing in the notes, would have essentially
the same investment experience that it would have were it directly investing
in the mortgage loans, we would not recammend that the Camission take any
enforcement action under the Investment Canpany Act of 1940 ("Act") against
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Premier if it proceeds with 1ts propcsed coffering without registering under
the Act in reliance upon your opinion as counsel that it is excepted under

section 3(c){5)(C) of the Act fram the definition of "investment conpany."

Cf., American Hame Finance Corporation {pub. avail. May 11, 1981).

ZL

Deputy Chief Counsel
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Investment Company Act of 1940
Sections 3(a), 3(c){(5)(C) and
6(c)

Stanley B. Judd,*Esq.
peput: Chief G:Hﬁh’sé?]

Office of Chief Counsel

Division of Investment Management
Securities and Exchange Commissicn
500 North Capitol Street, N.W.
Washington, D.C. 20549

Re- Premier Mortgage Corporatiorn

Dear Mr. Judd:

We are counsel .te Premier Mortgage Corporation
("Premier"), a wholly-owined subsidiary of Premier Corpora-
tion. On behalf of Premier, we respectfully request that
the Division take a '"no-action" position with respect to the
issuance of the Mortgage Stream TM Bonds (the "Bonds") by
Premier and the loan of the proceeds of such issuance to
certain savings and lcan associations as described below,
without registration of Premier under the Investment Company
Act of 1940 (the "Act"). Alternatively, if the Divisiocn is
unable to take a '"no-action' positinon, we respectfully
request that Premier be exempted from the provisions of the
Act pursuant to Section 6(c) thereof.

Premier presently has on 1ile with the Commission
a Registration Statement on Form S-11 (Registration Num-
ber 2-75630) (the "Registratvion Statement'") <covering the
proposed issuance of the first series of Boids. For your
inspection and review, enclosed are copies of the Registra-
tion Statement tcgether with the forms of the Indenture, the
series A Supplement thereto and the Loan and Security Agree-
ment proposed to be used in connection with this first
seri=ss of the Bonds, all as filed with the Registration

statement.
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Premier was organized to facilitate the financing
of real estate mortgage loans by providing to savings and
loan associatinns a means to raise additional capital by
borrowing funds on the security of low-interest notes
secured by mortgages or deeds of trust ('"Mortgage Loans')
currently held in their portfolios. It is proposed that the
financing will be accomplished through the issuance by
Premier of Bonds in series and the simultaneous loan of the
proceeds of such issuance to certain federally-chartered or
state-licensed savings and lovan associations ('"Participating
Associations"). Each loan will be evider.ced by a mortgage-
backad prumissory note (the "Note'") issued by a Participating
Association secured by a pool of Mortgage Loans (see below).
The Bonds will be guaranteed by (i) private mortgage insur-
ance covering e portion of the principal amount of the
Mortgage Loans and (ii) certain accounts (the "Accounts"),
including a cash reserve account equal to 1y of adjusted
value o. the Mortgage Loans securing that series. Premier
will not acquire or dispose of any of the Notes other than
in connection with the original issuance of each series of
Bends.r Funds deposited in the Accounts, including funds
deposited in the reserve account, which will constitute less
than 5% of Premier's assets, may be invested temporarily
only in direct obligations of the United States government,
direct obligations of a state or municipality within the
United States rated in the highest category by a recognized
rating agency, commercial paper rated in the highest category
by a recognized rating agency, fully insured certificates of
deposit and certain repurchase agreements (collectively
referred to as "Eligible Securities').

Premier will not be engaged in any other business
and is not expected to have any significant assets other
than the Notes securing the Bonds.

Each Participating Association, pursuant to guide-
lines. established by Premier, will assemble a pool of Mort-
gage Loans, owned or originated by it, to serve as collateral
for its Note. The Participating Association will assign the
Mortgage Loans to Premier pursuant to a loan and security
agreement. Premier immediately will assign the Notes, the
payments to be made under each Note and the Mortgage Loans
to a commercial bank acting as trustee (the "Trustee") under
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an indenture between the Trustee and Premicr for the benefit
of the holders of the Bonds. Each Participeting Association
will represent and warrant to Premier and Prenler will
represent and warrant to the Trustee that each Mortgage Loan
is a first priority security interest on the underlying real
property. In connection with the assignment of the Mortgage
Loans, the Participating Association will duly execute and
deliver a master assignment of the Mortgage Loans in record-
able form and a UCC-l Financing Statement evidencing the
debt created by the Note. 1In turn, Premier will assign and
deliver such dccuments to the Trustee. Each iote is based
on and backed by all of the Mortgage Loans pooled by a
Participating Association and held by the Trustee. After a
cut-off date, the Mortgage Loans in a Participating Associa-
tion's pool accepted hy Fremier as collateral for its Note
will be fixed and no Mortgage Loans may be added, withdrawn
or substituted in connection with the original issuance of
each series of Bonds. Pursuant to a loan and security
agreemert, the Participating Association will continue to
perform routine locan servicing functions with respect to the
individual M>rtgage Loans in its pool. .

Each Note provides for the payment by a Participat-
ing Association to Premier of a fixed monthly sum equal to
the scheduled monthly payments of principal and interest on
the Mortgage Loans in the pool securing the Note. 1In addi-
tion, each Note provides that an amount equal to the value
of each full or partial prepayment and the value of the
proceeds of foreclosures, as the case may be, on the Mort-
gage Loans, all as adjusted pursuant to a locan and security
agreement, will pass through the Note to the Trustee. All
amounts received by the Trustee will be allocated pursuant
to the indenture into the Accounts, including the resezve
account, for the benefit of the bondholders. Until the
reserve account is8 fully funded by such payments, it will be
funded in full by a letter of credit purchased by Premier.
The amounts deposited in certain of the accounts are used to
make payments of principal and interest due on the Bonds.

Section 3(c)(5) under the Act provides an exemp=-
tion from registration as an investment company for "[a]ny
person who is not engaged in the business of issuing redeem-
able securities, face-amount certificates of the installment
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type or periodic payment plan certificates, and who is
primarily engaged in . . . (C) purchasing or otherwise
acquiring mortgages and other liens on and interests in real
estate."

Premier Engaged In Purchasing ai Interest In Real Fstate

The Bonds to be issued by Premier will be secured
by Notes purchased by Premier froum Participating Associe-
tiocnis. The nature of the Notes as "interests in real estate"
1s best understood by reviewing their ch~racteristics and
comparing the similarities of the Notes to other i.astruments
which the Division has recognized in prior '"no-action"
letters, discussed below, as "interests in .cal estate."

The structure and characteristics of the Bonds and
the collateral securing the Bonds are similar in many
respects to the mortgage-backed bund offer’ngs reviewed by
the Division (e.qg., U.S. Home Finaance .Corparation, April 30,
1980, publicly available May 30, 1980) and to the mortgage
pass-through offerings reviewed by the Divisicn which have
been created by a number of mortgage lending institutions,
starting in September, 1977 with the offering of mortgage
pass~-through certificates issued by Bank of America National
Trust and Savings Association and more recently, the modi-
fied pass~through offerings. (See, Home Savings and Loan
Association, September 16, 1980, publicly available Octo~
ber 16, 1980, American Home Finance Corporation, April 9,
1981, publicly available May 11, 1981 and Merrill Lynch,
Pierce, Fenner & Smith Inc. October 5, 1981, publicly avail-
able November 4, 1981).

Premier, like the issuer in American Home and the
issuer in U.S. Home Finance, is a limited-purpose, wholly-
owned subsidiary whose only assets are the collateral pledged
for the securities to be offered to the public. The forma-
tion of and the fixed nature of the pools of Mortgage Loans
are similar to the pools described in Home Savings and
Merrill Lynch. The assignment of the Mortgage Loans to a
custodian without recourse is similar to the assignment in
American Home and Merrill Lynch. In addition, the means
designed to insure that payments to bondholders are made in
a timely manner, are similar to those used in other offerings.
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For example, Premier, as in U.S. Home Finance and American
llome, has established a cash reserve account, and, like
Merrill Lynch, will purchase a letter of credit, both
designed to assure timely payments to bondholders. 1In
addition, as in Home Savings, Premier will purchase policies
of insurance to prcoctect bondholders from certain defaults
which may arise on particular Mortgage Loans.

The Bonds and the Notes differ from the tradi-
tional and modified pass~-through instruments in only one
material respect for purposes of the Act. Rather than
structuring the Bonds and the Notes as pass-through certifi-
cates, the Bonds and Notes are structured as pay-through
instruments to accommodate the needs of many savings and
loan assoclations who seek a method of financing through
which they can use their seasoned, low-coupon Mortgage Loans
to generate cash which can be invested in higher yielding
Mortgage Loans to increase earnings or to meet regulatory
liquidity requirements. These Mortgage Loans are currently.
yielding a low return (e.g., 8% - 10%) at a time when the
savings and loan associations must pay significantly higher
interest rates to attract depositors. These savings and
loan associations, however, would prefer not to sell these
low-coupon Mortgage Loans because a sale would result in a
recognition of an immediate loss for financial accounting
purposes. Accordingly, most associations are unwilling or
unable to sell their Mortgage Loans and reduce the size of
their net worth. Because a pass-through certificate for
financial accounting purposes is treated as a “purchase" of
an undivided interest in the Mocrtgage Loans by the pur-
chasers and treated as a '"sale" of the Mortgage Loans by the
owners of such Mortgage Loans, the pay-through boad was
chosen as an alternative financing vehicle.

Notwithstanding the structural difference between
the Notes and pass-through certificates, we are of the
opinion that the traditional and modified pass-through cer-
tificates in Bank of America and Merrill Lynch and, absent
the government insurance provided by GNMA, the GNMA Certifi-
cates in American Home bear a close economic resemblance to
the Notes and, as such, represent an "interest in real
estate."
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briefly describing the nature of the Bonds and the Notes.
The Bonds and Notes are pay-~through instruments. The essen-
tial concept of the Bond i1s to match the debt service on the
Bond with the cash flow from the Mortgage Loans which serve
as collateral for the Notes. The Note acts as a conduit for
these payments from the Participating Associations to Premier
to the Trustee for the benefit of the bondholders. Specifi-
cally, the scheduled monthly payment on each Note represeats
the adjusted amount required to match the debt service on
the Bond with the payments of principal and interest gen-
erated by the Mortgage Loans which serve as collateral for
the Notes. Consistent with the pay-through concept, the
monthly debt service payments on the Bonds of any series
will be equal to the adjusted amount of the cash flow which
1s generated by the aggregate principal and interest pay-
ments made on the Mortgage Loans. Pursuant to each security
agreement, all such principal and interest payments from the
Mortgage Loans in a pool will be deposited in an account for
the benefit of Premier until the Participating Association
.makes the fixed moathly payment on its Note. With respect
to prepayments made on the Mortgage Loans, an amount equal
to the value of each prepayment made, as adjusted pursuant
to the loan and security agreement, will flow through the
Note to Premier within one day of payment to the Participat-
ing Association and will be applied by the Trustee according
to the mandatory redemption provisions set forth in the
indenture. For example, assume that one of the pools of
Mortgage Loans has the following characteristics: the
aggregate principal amount of the Mortgage Loans is $790,000
with a weighted average interest rate of 8.66% and an averaqge
remaining term to maturity of 22.3 years. The Mortgage
Loans comprising this pool generate monthly debt service of
$6,801.87. Under the terms of the Note between the Partici-
pating Association and Premier, the Participating Associa-
tion is required to make payment of principal and interest
totaling $6,801.87 in each month for 15 years. The fact
that monthly payments under the Mortgage Loans are segre-
gated until the Note payment is made supports the inference
of direct cash "paid-through." Of the $6,801.87 received
monthly by Premier and assigned to the Trustee, $323.90 is
deposited by the Trustee into the reserve account to fund
any deficiencies with respect to the Bonds and $283.27 is



000048

..~uiley B. Judd, Esqg.
darch 2, 1982
Page 7

depositea by the Trustee into the expense account to fund
all expenses relating to the administration of the Bonds.
The remaining $6,189.70 is applied by the Trustee to the
monthly reduction of Bonds as required by the indenture and
the semi-annual payment of interest. The allocation of each
monthly payment between principal and interest is done on an
installment type basis, resulting in level monthly debt
service requirements until the maturity of the Bonds.
Accordingly, although scheduled monthly payments on the
Mortgage Loans do not technically pass-through the Note, the
economic reality is identical.

Monthly payments on the Notes are fixed to shift
the risk of timeliness of payments from the bondholders to
the Participating Association. If a payment on a Mortgage
Loan in a Participating Association's pool is deiinquent or
a particular Mortgage Loan in its pool goes into default,
the Participating Association still is obligated to make
full payment on the Note. This concept of making advances
is similar to-the situation in- American -Home'where -the '+ - -~~~
originator of the Mortgage Loans passed through the payments
of principal and interest and, at the same time, made
advances of principal and interest to GNMA for those Mortgage
Loans which were delinquent in payment or in default. To
reimburse a Participating Association for advances made as a
result of defaults on particular Mortgage Loans, to provide
assurance of payment to bondholders and to obtain a certain
rating on the Bonds from certain rating agencies, Premier
will provide policies of pool and special hazard insurance
to each Participating Association covering each pool of
Mortgage Loans. Each policy of insurance will name the
Trustee as loss-payee. In the event that a Participating
Association is unable to pay the amount due on the Note, and
the policies of insurance are insufficient to make payments
on the Bonds, the Trustee will make such payment, to the
extent that funds are available therefor, from the reserve
account and other Accounts. Beyond the insurance payments
and the funds in the Accounts, the bondholder bears the risk
of loss.

We also believe that the nature of the security
interest in the Mortgage Loans provides Premier with an
interest in real estate within the meaning of Section
3(c)(5){(C) of the Act.
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There does not seem to be a doubt for purposes of
the Act that a purchase of "mortgages" fits within the
statutory prescriptions under Section 3{c)(5)(C). See
U.S. Home Finance. In addition, it seems clear that the
purchase of a pass-through interest secured by Mortgage
Loans like that in American Home falls within the definition
of a purchase of an interest in real estate within the
meaning of Section 3(c)(5)(C). However, based upon recent
telephone conversations with the staff of the DRivision,
there appears to be some doubt as to whether a purchase of
promissory notes secured by Mortgage Loans is a purchase or
acquisition of an interest in real estate.

Under California law, a mortgage is defined as a
contract by which specific property, real or personal, 1is
hypothecated for the performance of an act without the
necessity of a change in possession. See California Civil
Code § 2920. A deed of trust, like a mortgage, 1s a real
property. .security.device given -to secure payment of an
indebtedness. Accordingly, the mortgage and deed orf trust
are nothing more than real property security devices secur=-
ing the payment of a debt.

A mortgage or deed of trust under California law
cannot be assigned or sold apart from the debt that secures
it. See Kelley v. Upshaw, 39 Cal. 2d 179, 192, 246 P.2d 23
(1953) and Domarad v. Fisher & Burke, Inc., 270 Cal. App. 2d
543, 554, 76 Cal. Rptr. 529 (1963). Accordingly, the 'pur-
chase' of a mortgage is in actuality a purchase of a debt
secured by a real property security device, the mortgage or
deed of trust. 1If such debt is paid in full, the creditor/
assignee has no claim against the underlying real property.
Notwithstanding, the debt which passes with the mortgage or
deed of trust is characterized as being an interest in real
property. Such was the situation presented to the Division
in U.S. Home Finance.

with respect to the Notes, the analysis must
proceed one step further. Premier 1is purchasing promissory
notes secured by Mortgage Loans, in other words, secured by
other debts which, in turn, are secured by real property
security interests, mortgages and deeds of trust. Albeit a
step removed and representing a more indirect interest, we
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believe that the Notes purchased by Premier evidence no less
an interest in real property than the outright purchase of
the Mortgay: Loans in U.S. Home Fivance and no less of an
interest in real estate than the GNMA Certificates in
American Home.

A comparison of the remedies of a bondholder
against (i) an issuer whc owns the Mortgage Loans as in
U.S. Home and (ii) Premier who owns promissory notes secured
by Mortgage Loans is useful in illustrating the fact that a
bondholder's interest in the Mortgage Loans is substantially
the same in a typical mortgage-backed bond offering as it is
in an offering of Bonds.

Upon an event of default under an inde “ure under
a series of Bonds, the Trustee, acting on behalf of the
bondholders, may proceed against Premier and the Notes
pledged as collateral for the series of Bonds and may exer-
cise any remedy available to a secured party, 1nclud1ng
those remedies: provided under. the:€alifornia Commercial -
Code. The Mortgage Loans, the ultimate collateral for a
Note, will be in the possession of the Trustee until that
series of Bonds has been fully paid or claims made against
such Mortgage Loans by Premier or the bondholders have been
satisfied to the extent allowable. Accordingly, the ulti-
mate source of the bondhclder's collateral for a series is
never in jeopardy. Even though the Notes provide for
limited recourse against the collateral, the value of the
Mortgage Loans will equal at least 105% of the principal
amount of each series of Bonds.

In a mortgage-backed bond offering, a bondholder's
remedies are (i) with the consent of the debtor, to retain
the Mortgage Loans in satisfaction of the debt owed or
(ii) to sell the Mortgage Loans and retain the proceeds to
the extent required to extinguish the debt owed. In an
offering of Bonds, the bondholder's remedies are (i) with
the consent of Premier, to retain the Notes, if not in
default themselves, in satisfaction of the indebtedness,
(ii) to sell the Notes or (iii) if any Note also is in
default, to step into the shoes of Premier and, with the
consent of the Participating Association, retain the Mort-
gage Loans in satisfaction of the debt owed or sell the
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Mortgage Loans and retain the procecds which are sufficient
to extinguish the debt owed. In both cases, the bond-
holder's ultimate remedy 1s the same. Because the Trustee
holds the Mortgage Loans in its possession at all times
until the bonds have been paid in full, the bondholders are
as secure as if the Mortgage Loans were purchased by Premier.

Accordingly, we believe that the Notes represent
an interest in real estate (i.e., the Mortgaye Loans acting
as security for the Bonds). A conclusion that the Notes do
not evidence an interest in real estate would elevate form
over substaiice with respect to the Division's prior
"no-acticn" letters and would appear to take the position
that only certain typec of investments in mortgages and
other liens on and interests in real estate are entitled to
the Section 3(c)(5) exemption, a reading contrary to the
exemption's plain language. It appears that neither the
public intierect nor the interest of the investing public
would be served by requiring Premier to register as an
invrestmenc-company-~under the -Act .or- to-~recast the - Notes-.as--- -
pass~through instruments. As stated above, the structurve of
the Notes is dire<tly in response to the needs of particular
savings and loan asscciations due to the financial accounting
considerations which they face if a sale is deemed to have
occurred.

The Company Should Not be Deemed
an Investment Company Under the Act

As the legislative history of Section 3(c)(5) of
the Act demonstrates, it was Congress' intention to exempt
those companies "which do not come within the generally
urnderstood concept of a conventional investment company
investing in stocks and bonds of corporate issuers" even
though such companies "have portfolios of securities in the
form of notes, commercial paper or mortgages and other liens
on and interests in real estate." [Investment Company
Amendments Act of 1970, Senate keport (Banking and Currency
Committee) No. 91-184, May 2i, 1979, 3 U.S. Code Cong.Admin.
News, 91st Cong., 2nd Sess., at 4932 (1970)].

We are of the opinion that Premier's activities
differ markedly from the three types of investment companies
as defined in Section 4 under the Act. Premier does not
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fall within the definition of a "face-amount certificate
company" because it never was nor is it presently engaged in
the business of issuing nor will it issue face-amount certi-
ficates, as that term is defined under Section 2{(a)(15)
nnder the Act. Moreover, Premier does not fall w.thin the
definition of a "unit investment trust" because it is a
corporation validly incorporated under the laws of the State
of California, has a board of directors and does not issue
"redeemable securitia2s" as that term is defined under Sec-
tion 2(a)(32) under the Act.

Accordingly, if construed to be an investment
company, Premier only could be characterized as a management
company. As stated in the legislative history discussing
coverage under Section ¢ of the Act, a management company 1s
a company "where the management [of such company) is given
untrammeled discretion as to the investments that can be
mad [Hearings on $.3580, Part 1 before the Subcommittee
of the Committee on Banking and Currency of the Senate, 46th
Cong., lst Sess., at 186 (1940)}].

Neicher the proposed operations of Premier nor the
proposed offering and plan of distribution of Bonds resemble
those of a typical management company which is engaged in
investing funds contributed to it in securities of corporate
issuers. Premier, in essence, operates as a vehicle through
which savings and loan associations may use their low-coupon
Mortgage Loans to generate cash to be invested in higher-
yielding Mortgage Loans to increase earnings or to meet
regulatory liquidity requirements. As discussed in detail
above, the structure of the offering is based on a pay-
through concept which matches the amount of cash needed to
pay bondholders under an offering of Bonds against the cash
flow from Mortgage Loans. Bondholders in any series know
precisely the nature of their investment. Moreover, each
bondholder knows the precise characteristics of the collat-
eral, includiig the Mortgage Loans. In fact, the disclosure
presented in the Registration Statement closely resembles
the type of disclosure made in previous pass-through certifi-
cate offerings registered with the Commission. See Guaran-
teed Mortgage Corporation, Registration No. 2-74757; American
Home Finance Corporation, Registration No. 2-71819; and PHM
Credit Corporation, Registration No. 2-70964. The temporary
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investment of tunds deposited in the Accounts are only to be
made in Eligible Securities, which also are fully disclosed
to bondholders. Accordingly, on the basis of our review of
the legislative history under the Act, we do not believe
that Congress intended to include a corpo-tation with the
structure and characteristics of Premier into the scheme of
requlation under the Act.

Bonds Not Redeemable Securities

Section 2(a)(32) of the Act defines a "redeemable
security" as

any security, otber than short-term

paper, under the terms of which the
holder, upon its presentatioan to the
issuer or to a person designated by the
issuer, is entitled (whether absolutely

or only out of surplus) to receive
approximately his- proportionate share of -
the issuer's current net assets, or the
cash equivalent interest.

The Bonds are subject to monthly mandatory redemp=-
tion by Premier. The amount of scheduled monthly redemp-
tions by Premier is fixed by the amount required to amortize
the Bonds on a level monthly debt service basis by maturity.
The amount of such scheduled redemptions ic directly related
to the adjusted payments made each month on the Mortgage
Loans. Mandatory redemptions also are made to the extent of
prepayments made on the Mortgage Loans which serve as col-
lateral for the Notes. The mandatory redemption provisions
have no relationship to any bondholder's proportionate share
of Premier's current net assets. In addition to the manda-
tory redemption provisions of the Bonds, the Bonds are
redeemable at the option of Premier, in whole but not 1in
part, at any time after the aggregate principai amount of
the Bonds for the series is reduced to 10% oi less of its
original principal amount.

We believe that the mandatory and optional redemp-
tion features of the Bonds do not come within the terms of
the definition of redeemable security under the Act. A
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bondholder for any serics caunot compel 'remier Lo redocem
his bonds. In fact, pursuant to the mandatory redemption
feature of the Bonds, the Trustee selects those bondholders
to be redeemed on a random basis.

General

On the basis of the foregoing, we rvespectfully
request that tne Division take a "no-action" position with
respect to Premier's status as an investment company and the
proposed issuance of Bonds in series. [If the Division con-
cludes that 1t is uaable to do so, we respectfully request
that the Division recorunend to the Commission that Fremier be
exempt from the provisions of the Act pursuant to Section 6{(c)
thereof.

Because Premier would like to proceed with the
offering of its Series A Bonds at the earliest possible
time, we would appreciate your earliest consideration cof
this matter. L for any reascon you du not concur in our
conclusions, we respectfully request a conference with the
Staff prior to any adverse written response to this letter.
If further clarification is required, please call the under-
signed or, in his absence, Ernest Leff of this firm, collect,
at (213) 485-9001.

Sincerely,

dn EDubt—

John £. Della Gurotta

Enclosures

cc: Robert hurns, Esq.
Division of Corporation Finance
Braanch 1
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Investment Company Act of 1940
sections 3{(a), 3(c){(5)(C) and
6(c)

Stanley B. Judd, Esg.

Deputy Chief Counsel

Ntfice of Chiaf Counsel

Division of Investment Management
Securities and Exchange Commission
500 North Capital Street, N.W.
Washington, D.C. 20549

Re: Premier Mortgage Corporation
Dear Mr. Judd:

We are counsel to Premier Mortgage Corporation
("Premier"), a wholly-owned subsidiary of Premier Corporation.
This letter supplements our letter of March 2, 1982 (the
"March 2 Letter") which requested, among other things, tle
Division's concurrence in tne form of a '"no-action" letter
in our opinion that Premier is exempt from r2gistration
under the Investment Company Act of 1940 (the "Act") by
rrason of the provisions of Section 3(c)(5)(C) of the Act in
connection with the issuance of Bonds (as def.ned in the
March 2 Letter) and tiie loan of the proceceds of such issuance
to Participating Associations {as defined in the March 2
Letter). You have requested clarification with respect to
three statements mode in the Mar:ch 2 Letter to substantiate
that upon a default in any Note (as defined in the March 2
Letter), the Trustee ({as defined in the March 2 Letteir), on
behalf of the bondholders, will have the right to proceed
directly against the Mortgage Loans (as defined 1in the
March 2 Letter), which comprise a part of the collateral
securing the Notes.
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Stanley B. Judd, Esq.
April 21, 1982
Page 2

First, in discussing the concepts of "advances"
and "insurance" in connection with monthly payments on the
Notes in the first complete paragraph on pace seven of the
March 2 Letter, we state that "([b]eyond the insurance pay-
ments and the funds in the Accounts, the bondholder bears
the risk of loss." You request clarification of this sen-
tence. The statement did not intend to imply that in the
event of default, the bondholders, through the Trustee,
would not have direct recourse to those Mortgage Loans
securing a Note which was in default, rather, it attempted
to explain that the "advances," "insurance" and "accounts"
referred to are designed to avert a default in the Notes and
the Bonds, respectively. Once an event of default in the
Bonds occurs, the terms of the Indenture specifically pro-
vide that the Trustee has the right to pursue any available
remedy at law or in gquity, including retaining the Mo.itgage
Loans in satisfaction of the debt owed or selling the Mort-
gage Loans for the benefit of the bondholders to:satisfy tle.
amount due to the bondholders under the terms of the Inden-
ture. In additiocn, as we explained to you in a telephone
conversation on April 20, 1982, the Trustee would have
possession of and use of the cash as to the whecle of the
loans to satisfy the obligations.to the bondholders. This
amount exceeds substantially the amount necessaryv to cover
the bondholders' obligations since the term of the Mortgage .
Loans exceeds the term of the Bonds and the current cash
flow of the Mortgage Loans also exceeds (by bout 5%) the
current obligations on the Bonds.

Second, in discussing an event of default under
the Indenture under a series of Bonds in the second complete
paragraph on page 9 of the March 2 Letter, we stated in the
last sentence that "{e]ven though the Notes provide for
limited recourse (emphasis added) against the collateral,
the value of the Mortgage Loans will equal at least 1057 of
the principal amount of each series of Bonds." You reqguest
clarification regarding the term "limited recourse." The .
Notes themselves are described as limited recourse obliga-
tions to describe the fact that recourse is limited only to
collateral, including the Mortgage Loans, pledged by the
Participating Association to Premier (and, in turn, assigned
to the Trustee) and not to the Participating Association's
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Stanley B. Judd, Esq.
April 21, 1982
Page 3

general funds or other assets. With respect to the Mortgage
Loans, upon an event of default under the Indenture, the
Trustee, under the terms of the Indenture, has full recourse
against the Mortgage Loans securing a defaulted Note.

Finally, in tne second sentence of the final para-
graph on page nine of the March 2 Letter, we state that
"[i]ln an offering of Bonds, the bondholder's remedies are
(1) witkh the consent of Premier (emphasis added), to retain
the Notes, 1f not in default themselves, in satisfaction of
the indebtedness, (ii) to sell the Notes or (iii) if any
Note also is in default, . . . with the consent of the Parti-
cipating Association (emphasis added), retain the Mortgage
Loans in satisfaction of the debt owed or sell the Mortgage
Loans and retain the proceeds which are sufficient to extin-
guish the debt owed." You request clarification of the
phrases "with the consent of Premier" and "with the consent
of the Participating Associations." The statement of reme-
dies available to a bondholder through the Trustee on page
nine is a statement of two of the remedies available to a
bondholder under Division 9 of the California Commercial
Code (the "California Code"). Section 9505(2) of the
California Code provides that " . . . a secured party in
possession may, after default, propose to retain the collat-
aral in satisfaction of the obligation. Written notice of
such a proposal shall be sent to the debtor . . . ." Sec-
tion 9505(2) further states that "[i]f the secured party
receives objection in writing from a person entitled to
receive notification . . . the secured party must dispose of
the collateral under Section 9504. In the absence of such
written objection, the secured party may retain the col-
lateral in satisfaction of the debtor's obligation."

Section 9504(1) of the California Code, referred to in
Section 9565(2) states, in part, that "[a] secured party
after default may sell, lease or otherwise dispose of any or
all of the collateral . . ." Accordingly, the phrases "with
the consent of Premier" and "with the consent of the Parti-
cipating Association" merely incorporate the terms of Section
9505 of the California Code to which all secured creditors

in any transaction which is subject to the California Code
are bound. These sections of the California Code do not
diminish either the direct claim by Premier against the
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Stanley B. Judd, Esq.
April 21, 1982
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Mortgage Loans in the event of default of a Note or the
direct claim by a bondholder acting through the Trustee
against the Notes in the event of a default under the Inden-
ture and against the Mortgage Loans themselves if a Note
also is in default.

We hope that we have been responsive to your con-
cerns. If further clarification of the matters set forth in
this letter is required, please call the undersigned, or in
his absence, Ernest Leff of this firm, collect at
{(213) 485-9001.

Very truly yours,
e FOM P
John F. Della Grot;a

JED:db
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Investment Company Act of 1940
Sections 3(a), 3(c)(5)(c) and
6(c)

Sidpr~y L. Cimmet, Esq.
Chief Counsel

Stanley B. Judd, Esgq.
Deputy Chief Counsel

Office of the Chief Counsel
Division of Investment Management
Securities and Exchange.Commission
450 Fifth Street, N.W.

Judiciary Plaza

washington, D.C. 20549

Re: Premier Mortgage Corporation
Dear Messrs. Cimmet and Judd:

This letter supplements our letters of March 2 and
April 21, 1982, and the August 10, 1982 meeting between
Mr. Cimmet, Mrs. Tsai of your staff and Mr. Leff, which
request the Division's concurrence, in the form of a
"no-~action' letter, in our opinion that Premier Mortgage
Corporation ("Premier') is exempt from registration under
the Investment Company Act of 1940 (the "Act") by reason of
the provisions of Section 3{c){5)(C) of the Act in connection
with the issuance of Bonds (as defined in the March 2 letter)
and the loan of proceeds of such issuance to Participating
Associations (as defined in the March 2 letter). You have
requested that we provide in writing (i) information regard-
ing Premier's submission to the Federal Home Loan Bank Board
("FHLBB") regarding the effect on the Notes {(as defined in
the March 2 letter) and Bonds of a Federal Savings and Loan
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Sidney L. Cimmet, Esqg.
Stanley B. Judd, Esq.
August 20, 1982

Page 2

Insurance Corporation ("FSLIC") receivership proceeding
against one or more of the Participating Associations,

(ii) clarification regardirg the structure of the Notes and
Bonds with specitic atization paid to the mandatory redemp-
tion provisions of the Indenture as they relate to the
potential for Premier to make a profit, and (iii) inforwation
concerning the determina*ion of the discount rate and the
coupon rate on the Bonds.

As discussed in prior telephone conversations and
meetings with you and your staff, Premier and the under-
writers believe that to successfully market the Bonds, a AA
or AAA rating from Standard & Poor's is required. Because
of the original issue discount feature of the Notes and the
Boras, however, Standard & Poor's has expressed concern
regarding (i) ecctions which the FSLIC may take in the event
of a FSLIC receivership proceeding concerning one or more of
the Participating Associations and (ii) the claim of Premier
(and, in the cdse of Premier's default under the Bonds, the
Bondholder's) in connection with such a proceeding.

On March 10, 1982, through the efforts of this
firm, a meeting with the FHLBB and FSLIC was arranged for
representatives of Standard & Poor's, Drexel Burnham Lambert
Incorporated {("Drexel"), underwriter for Premier and Premier
in washington, D.C. At that meeting, on behalf of Premie'.,
this firm requested an interpretative letter from the FSLIC
establishing the secured creditor status of Premier and the
Bondholders. In connection with such request, this firm, on
behalf of Premier, submitted a letter dated March 11, 1982,
to the FHLBB which set forth our opinion that the following
three alternatives were available to the FHLBB in the event
a receiver is appointed:

(i) Pay-Off Based On Face Amount. Premier,
as a secured creditor, would be entitled to the full princi-
pal amount outstanding at the time of the receivership
proceeding tased upon the face amount of the Note. We
believe that such a result is consistent with the national
bank receivership cases which are discussed in detail in a
submission delivered by this firm to the FHLBB and forwarded
to you recently. These cases fix the rights of the parties
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Sidney L. Cimmet, Esqg.
Stanley B. Judd, Esq.
August 20, 1982
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at the moment of insolvency and permit retention of the
collateral (the Mortgage Loans) to insure that the contrac-
tual debt is discharged, irrespective of an apparent wind-
fall. Sc2 Corbin v. Federal Reserve Bank of New York,

629 F.2d 233, 236 (2d Cir. 1980);

(ii) Pay-0Of{ Based On Initial Offering Price
Plus Amortized Discount. Premier, as a secured creditor,
would be entitled to the full principal amount ocutstanding
at the time of the receivership based upon the initial
offering price plus that portion of the original issue
discount amortized; and

(iii) No-Default Upon Receivership. Amend the
Indenture, the Boads, the Loan and Securily Agreements, the
Association Notes and the Registrati»n Statement to provide
ar.d reflect that a FSLIC receivership will not constitute an
"event ot default" under any Association Note or the Bond.
Such an amendment would be made only if the FSLIC agreed
that the receiver retain and continue to arrange for the
servicing of the Pledged Mortgages securing the particular
Association Note held by tie receiver and continue to make
payments on the Association Note.

Under present plans, Premier will go forward with
the issuance of the Bonds only if (i) the FHLBB or the FSLIC
makes a determination with respect to the secured creditor
status of Premier and the Bondhoiders and (ii) on the basis
of such conclusions and other factors, Stundard & Poor's
agrees to rate the Bonds either AA or AAA. We understand
that the FHLBE or the FSLIC will issue a letter during the
first week in September which will address the above stated
concerns and respond to our submission.

You also request clarification regarding the
structure of the offering with specific attention directed
at the mandatory redemption provisions of the Indenture,
specifically with respect to Premier's ability to make a
profit.
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Sidney L. Cimmet, Esq.
Stuanley B. Judd, Esqg.
August 20, 1982

Page 4

Premier will issue pursuant to the Indenture the
Bonds to public investcrs. After the receipt of cash,
Premier then will loan substantially all of the proceeds to
the Participating Associations. Fach Participating Associa-
tion in return for the amounts lent to it will execute an
Association Note in favor of Premier secured primarily by
Pledged Mortgages. The coupon rate and the effective inter-
est rate to Premier on the Association Note will be higher
“han the coupon rate and the effective interest rate to
Premier on the Bonds. The essential concept of the Associa-
tion Note is that the aggregate cash flow which is produced
from the principal and interest amortization payments on the
Pledged Mortgages securlng the Association Notes will be
sufficient to pay in full the bi-yearly interest payments
and monthly redemption payments due on the Bonds based on a
normal amortization schedule on the Bonds. The range between
the coupon rates and the effective interest rate on the
Association Notes and the Bonds provides funds to Premier to
be directed to-the Trustece to fund the  Expense Account to.. ...:
cover the costs of administration (including Trustee's
fees).

Prepayments on Pledged Mortgages are directly
passed-through the Association Notes to the Bonds with the
resultant decrease in the principal amount to be paid on the
Association Note which is secured by the Pledged Mortgage
which is prepaid and a direct pro rata reduction of principal
owed on the Bonds which is ¢chieved by mandatory redemption
of principal on the Bonds.

Initially, Premier makes a profit from the use of
the float which occurs because the Participating Associations
remit payment monthly on the Association Notes while the
interest payments to the Bondholders are made semi-annually.

The mandatory redemp:ion provisions of the Inde -
ture are described on page 8 of the Registration Statement
filed by Premier with the Commission on Form S-11 (Registra-
tion Number 2-75630) {(the “Registration Statement") and in
Article Three, pages 19 through 21 inclusive of the Indenture.
The funds used for such redemptions flow from the Notes into
the Redemption Account and the Prepayment Account which are
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Sidney L. Cimmet, Esq.
Stanley B. Judd, Esq.
August 20, 1982

Page S

described in detail on pages 9 and 10 of the Registration
Statement and Section 6, pages 3 through 9, inclusive, of
the Series A Supplement to the Indenture. Premier's oppor-
tunity to make a profit is created by its option to satisfy
mandatory redemption requirements by purchasing Bonds in
open market or privately-negotiated transactions and surren=-
dering such Bonds for cancellation rather than by calling
the Bonds for redemption.

I1f Premier elects to call a Bond, the Bond must be
redeemed at 100% of the principal amount plus accrued inter-
est to the date of the last payment on a Note, or in the case
of a mandatory redemption which arose out of a prepayment on
a Note, the date of that prepayment to Premier, which, in
turn, is made to the Trustee. On the other hand, if Premier
elects to satisfy the mandatory redemption provision by sur-
rendering for cancellation Bonds which it purchased in open
market or privately-negotiated transactions for less than
the face amount .of.the.Bonds,-it-will .make.a-profit.since the.
amortization schedule on the bond discount assumed that these
Bonds would be retired at 100% of face value. This concept
can be illustrated by the following example.

Assume that Premier issues its Bond in the face
amount of $100,000,000 with a 10% coupon rate.
The Bonds are ratably amortized over'a 10~-year
period, and, at the date of issuance, the Bonds
have an effective interest rate of 16.5%. The
difference between the coupon rate and the effec-
tive interest rate creates an original issue
discount of $22,556,892.

After the receipt of cash, Premier then loans cash
to the Participating Associations. The aggregate
principal amount on the Association Notes equals
$100,000,000 with a 10-1/2% coupon rate and, at

the date of issuance, an effective interest rate

of 17.15%, which creates an origingl issue discount
of $22,783,725.
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End of Year 1

In the first year of operation, Premier will
receive aggregate payments on the Association Notes
which totals $16,192,200. The cash receivad will
be applied as follows:

Reduction of principal on the Notes $ 5,974,286
Interest Income on the Notes $10,217,914
$16,192,200

In addition, Premier amcrtized $2,781,418 of the
original issue discount to obtain an effective
interest yield of 17.15% on the Association Notes.

In the same first year, Premier will make aggregate
payments of principal and.interest based on normal
amortization to the Bondholders of $15,858,088
consisting of $9,723,904 interest and $6,134,184
principal. The difference between the total agygre-
gate amount received by Premier on the Notes and
the total amount required to amortize the Bonds
will be deposited into the Expense Account.
$2,810,273 of the discount on the bonds will be
amortized to bring the effectivs yield to 16.5%.

Pursuant to the mandatory redemption provisions of
the Indenture, Premier must redeem Bonds monthly.
Assume that the face amount of $6,134,184 was
retired in the first year by purchasing Bonds in
the open market at 80% of face value (net cash
payment of $4,907,347.20) from Bondholders who
bought their Bonds on the date of issuance at 70%
of face value. Since the amortization schedule on
the Bond discount assumed that those Bonds would
be retired at par, the difference between face
value, and the amount paid by Premier represented
a gain to Premier of $1,226,836.80.
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Prepayments are handled essentially in the same
manner. Assume that the Note Value of 2 prepay-
ment on an Association Note is $1,000,000 and that
the face amount of $1,00C,000 was retired within
nineteen days after receipc of the prepayment on
the Association Note by purchasing the Bond in the
open market at 80% of the face value (net cash
payment of $800,000) from Bondholders who bought
Bonds at the date of issuance at 70% of face value.
Like a mandatory scheduled redemption, since the
amortization schedule on the Bond discount assumed
that these Bonds would be retired at face value,
the amount paid by Premier represented a gain of
$200,000.

It should be noted that until the Reserve Account
is fully funded, as provided on page 9 of the Registration
Statement and Section 6, page ¢ of the Series A Supplement
to the Indenture,--Premier will not-ke-entitled-to-any amount
of profit realized in connection with the operation of the
mandatory redemption provisions of the Indenture. In addi=-
tion, a portion of any profit realized by Premier is divided
among the Participating Associations (See "Payments by
Premier To The Association," Article Seven, page 16 of the
Loan and Security Agreement) and Drexel (See "Underwriting"
page 39 of the Registration Statement").

Finally, you have asked how the discount rate and
the coupon rate on the Bonds are to be determined. According
to information supplied to us by Drexel, the discount rate,
the coupon rate and the yield to average life on the Bonds
are all related entries in their pricing equation. Market
conditions at the time of pricing will dictate the desired
yield to average life to provide Premier with a marketable
security. The discount rate will be determined by Drexel
principally on the basis of determininc what discount rate
will prcduce a rate of reinvestiment thought to be necessary
to a*ttract certain investors. The investors which the
underwriters believe will invest in these Bonds will forego
greater cash flow to receive a higher rate of reinvestment
of their proceeds in times of declining interest rates. The
coupon rate is determined by a formula which takes into
account the desired yield to average life and the desired
discount rate.
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Stanley B. Judd, Esq.
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Page 8

We hope that we have been respcnsive to your
concerns. If further clarification of the matters set forth
in this letter is required, please call the undersigned or
Ernest Leff of this firm, ccllect at (213) 485-9001.

Very truly yours,
I F D op——
John F. Della Grotta

JFDG:db
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Elizabeth Tsai, Esq.

Office of Chief Counsel

Securities and Exchange Commission
450 Fifth Street, N.W.

Judiciary Plaza

Washingtcn, D.C. 20542

Re: Premier Mortgage Corporation

Dear Ms. Tsai:

. This has reference to your telephone communication
with me on November 24, 1982 respecting ‘the pendinjy
registration of Mortgage Stream Bonds by Premicr Mortgage
Corporation. In that communication, you requested further
information as to the proosed letter to be ['ssued by the
Federal Home Loan Bank Bord ("FHLBB"), a matter which has been
pending since at least March 10, 1982, and you also sought
other information. As to the latter point, as I informed you
today by telephone, we cannot locate any letter from the
Serurities and Exchange Commission seeking informaticn which
has not been answered and John F. Della Grotta, Esqg., who
formerly was assigned to this matter, cannot recall any
unanswered request for information. You will recall that
under date of August 20, 1982, we responded to a number of
inquiries of the SEC in a detailed manner. We, of course,
stand ready to respond to other issues which may arise.

In respect to the FHLBB letter, this saga
continues. To refresh your recollectin, the FHLBB letter is a
predicate to the rating of the Bonds by Standard and Poors
{"S&P"). As a consequence, not only has Premier Mortgage
Corporation been in continuous communication with the FHLBB,
but S&P, througn its counsel Neal Baron, Esq., (212)682-0903,
is also in frequent communiction with the FHLBB as to this
matter. This issve concerns what action the FHLBB would take
with respect to the notes issued by the concerned association,
which, with the underlying mortgages, will support the
Mortgage Stream Bonds in the event the association is in
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receivership. The uncertainty of FHLBB action, not the form
the action will take, is the decepest concern to S&?. For
Permier's part, we are confident that under anplicable law the
bondholders would control the mortyages in that situation.

Our monitoring of the FHLBB has producced the
following information which we believe to be factual:
The members of the legal ctaff assigned to the project have
recommended to the FHLBB the issuance of a form of letter the
contents of which would satisfy S&P. The Board members of the
FHLBB met in September on the staff recommendation and decided
that the members of the FHILBB needed more information. The
legal staff has, since September, worked with S&P and other
members of the financial community to achieve a satisfaccory
solution and counsel for S&P informed me this week that he
believes this solution has been reached. The compromise when
effccted, we believe, would require only a minor change in the
indenture document which hac been subnitted in connection with
the registration.

: We are also infogmed that with any compromiise, Lhe
FHLBB will issue the letter sought in a short period of time.

Sincerely yours,

LEFF & STEPHENSON

(bﬁz'(..(,a /K L4 :
Ernest Leff

\,'L)
EL:ba

cc: Sidney L. Cimmet, Esq., Chief Counsel
Stanley B. Judd, Esq. Deputy Chief Counsel
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TRENMOTEY A PENIIRAVUNAL CONFPURATYION

January 24, 1983

04856
Stanley B. Judd, Esq.
Deputy General Counsel
Office of th: Chic¢f Counsel
Division of Investment Management
Securities and Exchange Commission
500 North Capitol Street, N.W.
Washi:ngton, D.C. 20549

Re: Premier Mortgage Corporation
Registrat.on Number 2-75630

Dear Mr., Judd:

We are successor counsel to Premier Mortgage
Corporati.on ("Premier™) with respect to the continuing request
that the Division take a "nc-action" position with respect to
the insurance of its Mortgage Stream TM Bonds ("Bonds") or
that Premier be held tou be exempt from the provisjons of the
Investment Company Act of 1940 ("Act") pursuant to Section 6
(c) thereof,

In a recent telephone communication you have asked
two questions with respect to the relationship between Premier
and the savings and loan associations which originate the
mortgage loans ("the Associations") securing the notes issued
by the Associations to Premier and subsequentlv the Bonds
{"Notes™). We understand these questions ,in substance,to be
as follows:

First: Does Premier have any ownership of the
mortgages?

Seccnd: In the event of a default by one or more
of the Associations does Premier have control osver the
mortgages and the proceeds of the mortgages?
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Both questions can be answered in the affirmative.
We also renew our r=quest for equal consideration of the issue
with previous determinations.

Ownership of Mortgages. Premier can be considered to
be the beneficial owner of the mortgages while the
Associations retain legal title.

The principal governing instrument between Premier
and the Association is the Lecan and Security Agreement.
Pursuant to this agreement, the Associations, to secure
payment ~f the Notes issued by the Associations to Premier,
not only pledge but assign to Premier (i) the mortgages and,
separately, (ii) the payments to be made under the mortgages
(see section 2.02). As more fully described below, the
mortgages are delivered to P-emier by the Associations and are
not left in possession of the Associations at any time. The
Associations have limited access to the mortgages as required
for servicing the mortgages. As the Federal Court of Appeals
stated in Federal Deposit Insurance Corp. v. Mademoiselle, 379
F.2d 660, 665 (9th Cir. 19€7), particularly with respect to an
assignment. of..payments. .to. be -received.-in--the--futures - - --

An assignment of payments tc be made in futuro,
usually in the form of accounts receivable, is held
to pass legal title in the proceeds to the
assignee, Ramsey v, Marlin Firearms Corp., 14 F.2d
314 (D.Conn. 19325). The assignor becomes a
collection agent for the assignee so tiiat upon the
insolvency of the assignor, the proceeds of the
accounts in the hands of the receiver are the
property of the assignee. Estes v. E.B., Estes &
Sons, 24 F.2d 756 (b.Mass. 1927).

We believe that the assignment of the mortgages, the
separate assignment of the proceeds of the mortgages ana the
delivery of possecssion of the mortgages by the Associations to
Premier equates with beneficial ownership of the mortgages in
Premier. ~

Premier's Rights Upon Default. In the event of a
default by one or more of the Associations, Premier has a
number of contractual rights to exclude the defaulting
associations from an interest in the mortgages.
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As a predicate to the discussion of a default by one
or morc of the Associations, it is useful to discuss the
physical location of the mortgages at the time of default and
how the mortgages got there. A summary of the more
significant elements of this situation follows:

(a) Pending payment for the Notes and before
the closing of the transaction, the Associations deliver the
mortgages to an escrowholder. Upon payment, the escrowholder
delivers to Premier physical possession of the mortgages.
[See Section 2.03 (¢).]

(b) Premier then delivers the mortgages to the
Agent-Trustee for the mutual benefit of Premier and the
bondholders. [See Section 2.03 (c).]

(c) The Agent holds the Notes and the mortgages
as agent for Premier and then as Trustee for the benefit of
the bondholders. [See Section 9.01.]}

Thus, at the time of a default, the mortgages will be
physically. located~on*the»premise -ofsthesTrustee<and~cannot
be reached by any defaulting’ assoc1atlon. -

A summary of Premier's rlghts in the event of a
default include: ,

(a) Premier has the right to prevent the
defaulting associations from servicing the mortgages i.e.,, the
mortgagees will pay their mortgages payments to some other
servicer [see Section 6.05 (b)]:

{b) Premier has the right to name the successor
servicer [see Section 6.05 (b)]:

(c) The defaulting Associations may be
prevented by Premier from executing assumption agreements [see
Section €.02]; from temporary possession of the mortgages for
servicing purposes [seée Section 6.03] and for releasing
mortgages upon full payment of the mortgage debt [see¢ Section
6.04]. In sum, the Associations have no rights to the
mortgages for any purpose.
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(d) Premier (and Agent) may (i) notify the
mortgagees to make payments to the Trustee or to a successor
servicer, or (ii) sell the mortgages. [See Section 8.02.]
Thus, Premier may assume control over the mortgages and
exerclse ownership rights with respect to them as ajgainst the
Associations subject to the requirement that monthly mortgage
payments be paid to an alternate servicer or the Trustee. 1In
reality, through other contractual arrangements, Premier
undertakes to preserve the mortgages for the benefit of the
bondholders, however, this subject is beyond the scope of the
qguestions presented.

Request for Equal Consideration. In a letter written
by counsel for Premier to you dated March 2, 1982 we pointed
to numerous issues of mortgaged-back securities which had been
registered with the Securities and Exchange Commission and
which were not made subject to the Act. True, each of these
issues were of "pass-through™ mortgaged-backed securities
while Premier seeks to issue "pay-through" mortgaged-backed
securities., However, no generic difference exists between a
"pass~-through”" bond and a "pay-through" bond. The differences
in structure. are minimal.. .It would be. difficult. to.understand
how a "pass-through" bomd would be exempt from the Act, but a
"pay-through” ‘bond would not be exempt. We are rubaitting
pages 4-5 of the March 22, 1982 letter as an attachment to
this letter. 1In particular, we again wish to emphasize as
stated in the excerpt, that the American Home, U.S. Home
Finance and Merrill Lynch issues are in structure and effect
virtually identical to the Premier issue. Neither issue was
held to be subject to the Act. We respectfully request
application of these precedents to Premier's bond issue.

Conclusion

It is apparent that the questions recently directed
at Premier continue to relate to whether the interest which
Premier has in the Notes and the mortgages securing the Notes
constitues "interest in real estate" as the term is employed
in the Act. We submit, that Premier has the same "interest in
real estate" as the issues had in the American Home, U.S. Home
Finance, the Merrill Lynch and the other issues referred to in
the attached extract. We believe this should be despositive
of the issue.
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To the extent ownership interest in the mortgages by
Premier or the right of Premier to control the mortgage
payments in the event of a default is necessary to reinforce a
"no action" position or an exemption from the Act we have
supplied this information above.

We are anxious to have our registration become
effective as soon as possible. Should further information be
desired, lease do not hesitate to call the undersigned,
collect, at (213) 859~1200.

Sincerely,

bt s

Ernest Leff

EL/bd
cc: Sidney L. Cimmet, Esg.
Chief Counsel



