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ermeer- By letter of Decenber 12, 1990, you request that ve not
-;»1, < recommend : any%entorcenent action to the Commission if Citytrust,
&.@onnect!cnt&ghartered bank, sponsors a trust  ("Trust®) that
Ta-will issue’non-redeemable certificates (“Certificates") 1/
" ‘“&vithout registering the Trust or anything else under the
\**'-Inveetnent ‘Company Act of 1940..("1940 Act") in reliance on
clausee (l) and (C) of uction 3(c) (5) of the 1940 Act. 2/
T e trast will be formed ander a pooling and servicing
agreuent (*P&S Agreement"™) batween Citytrust as seller and
servicer and an unaffiliated bank as trustee ("Trustee").
citytmt will transfer to the Trust commercial mortgage loans in
-~ the 2orm 3f industrial development bonds ("Mortgage IDBs") and
.- equipment loans in the form of industrial development bonds
~ (*Equipnment IDBs™).  The Equipment IDBs represent loans made to
==Y fund the purchase price of equipment and costs specifically
" ‘related to equipment acquisition such as installation
expenses. 3/ The Mortgage IDBs represent loans made to finance
the acquisition or improvement of real estate; they are secured
by real estate and generally had an original loan-to-value ratio
of not more than 80%. In some cases, tg;ul;ortgage IDBs are also
- secured by: oth: lleura; (generally pment located on the
real estate pren:ls ch wvere the subject of the mortgage

d/ The Certificates, which will be issued in a minimum
denomination of $100,000, will be registered under the
Securities Act of 1933, and the Trust will be subject to the
reporting .of the Securities Exchange Act of

1934 for" at least one year

2/ Section 3(c)(5) of the 1940 Act, in part, excepts from the
definition of an investment company any person that is not
engaged in the business of issuing redeemable securities and

is primaril -nqaged in one or more of the folloving

businesses: y(A) purchasing or otherwise acquiring .

obligations representing part or all of the sales price
.-otmchandiu insurance, and services; . . . and (C)
.- parchasing or otherwise acquiring mortgages and other

* liens:on:.and 1nterests :ln estate. (Bnphesis TR
S .;‘f":_. Ml IERERGy T Ll S * LT B T
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In State_of Israel (pub. mn. Aug. 12, 1988), the staft
_ took a no—-action pocit:lon under section 3(c) (5) (A) with
i to trusts that would issue certificates, the
® 4} procesds of vhich would be used to refinance loans made “for

2 the: purchase: of defense articles, defense services, design

e - nd:mtion urvices and related expenses.
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2T financing and, in some inmnmﬁfoth;en%séts such as a .
- . _certificate of deposit and a gecurity interest in receivables) or
" "W guarantee’ (issued by the parent, another related corporation,
~the-principals, or the individual owner/operators of the
borrowing corporation). SoREms e 0 e
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7 i.Jjem.You represent that, on the basis of market value, at least
esas. 553308 the-Trust's assets.4/ will:Consist of Mortgage IDBs and .

“%uEquipment loan IDBs. Each Mortgage IDB included in the 55% will
- LEusmeet th; following criteria ("Class I Real Estate"):.

- -
EXEac E EYS

- ez .-22 (1) the original principal amount of the locan did not exceed
s, 1008 of the value of its real estate collateral when the

— : -~
H T -

=77 "loan vas made; B

(2) the value of tha real estate collateral was confirmed by
an appraisal prepared in connection with the original loan
>’ by a qualified independent third-party appraiser retained to
. appraise the particular properties;
AN 473;- o
(3) Citytrust applied the same underwriting criteria whether
the loan wvas secured exclusively by real estate or
additionally by other collateral or a guarantee; and

(4) a2 Mortgage IDB benefitting from non-real estate
collateral will be disqualified as Class I Real Estate if,
-».in connection with a default, the amount recovered from non-
“'real estate collateral (including guarantees) exceeds 40% of
the original principal amount of the loan (the "40% test").
The P&S Agreement will require that recovery may not be made
against non-real estate collateral on a Mortgage IDS
othervise qualifying as Class I Real Estate if after giving
effect to such recovery (i) the 40% test will be violated
-... With respect to such Mortgage. IDB and (ii) the consequence
" of such violation and related disqualification would be to .
cause the Trust, based upon the Mortgage IDBs that continue
" ~to qualify as Class I Real Estate and the Equipment loan
“--JDBs, to fail the requirement that at least 55% of the value
of the Trust assets at the time of the issuance of the

" .4f. Decause a condition to consummating the transaction is that
- e rred: - thes saletdy-Citytrustitoithe-Trust of the assets be treated
ey by, Ok "as a sale-forrac purposes, the bookw- ~-
.77  wvalue of all of the Trust assets on the opening balance
: sheet of the Trust will be their market value.




quality ass I Real” ate or an Equipment loan -
IDB’ :[ncludablc—ﬁt the55% ,ixhcg-rolated IDB .must represent the
7. enti¥e issuance of IDBs. ' Up to’ 0’ 25% of the Trust's assets,
T - - gubject -to reduction:belov- 2St-to the extent that the Class I
‘ . -.Real Estate and. nquipucnt IDBs. cxmds _55% of the Trust's assets,
..will consist of Mo go»IDBs ‘that. do not qualify as Class I Real

: "-A : -.‘B't%. te: LR "of the criteria for Class I
= *m:\-— S DpZEc¥20% of the Trust's.
- assets ‘a‘y—;:eonitst""é“f assets”ot crthm c1ass I Real Estate,

. Class Ji:Real Estate, and EqQUipment IDBs. S/ - The Trust's assets
" will be fixed at the time 'ﬁtyt:hstaconveys them to the Trust, §/
and no gubstitution ' of n-ust “will be permitted.
: Fof e s 8 .1’5?7('-‘-.:* : )

!ou ‘assert that mets " in the c1ass I Real Estate category
will qualify as 'Iortqaqggnand other liens on and interests in
ml estate® w{thin uaning of uction 3(c)(5)(C). 2/ In a

i L
- el L R

-

-—

S5/ We take the viarthat.a mpany is not excepted under
section 3(c)(5)(C) unless at least 55% of its assets consist
of "mortgages and other liens on and interests in real
estate™ ("55% test") and the remaining 45% of its assets
consist primarily of real estate-type interests ("45%
test”). See, e.9., Prudential-Bache Securities, Inc. (pub.
avail. Ang. 19, 1985); Salomon Brothers, Inc. (pub. avail.
.June 37, 1985). To meet the 4531 test, a company must invest
at lmt 25t 0f its totaX~assets in real estate-type
interests (subject to reduction to the extent that it
invests more than 55% of its total assets in assets meeting
the 55% test) and may invest no more than 20% of its total
asgsets in miscellaneous investments. See, e.g., United
Bankers, Inc. (pub. avail. March 23, 1988):; La Quinta Motor
Inns, . m}&ﬁ (pub. avail l(ay 23. 1988).

&/ Ve understand that the " conveyance of the assets to the Trust

. and the isguance of the Ccrtif.icates will occur
:imltmously. .

; TR %&%
Z/ You state that the mortgage or deed of trust securing each
. Mortgage IDB was assigned or granted to Citytrust as the IDB
trustee. under a trust indenture and that the assigmment or
- grant is not set "forth in a separate document but is
g incorporated in the trust indenture that has been recorded ’
in thc mhtc real estate.office.- You further state

d.tyttnst as IDB ttultoc, 1nc1uding the related mortgages or

P (continued...)
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“telephone conversation with EliZabeth Tsai of the staff on
~.December 13, 1990, you represented that,. with respect to this

. category, the Trustee, as holder of 100% of the issuance of each
- Mortgage IDB, will have the right unilaterally to direct the IDB

_trustee to foreclose the mortgage securing the IDB in the event

Tliof default. You confirmed that Citytrust will use its best
- 7=tefforts to cause: the Trustee, or another unaffiliated trustee

fer than citytrust, to’becoRe IDB-trustee~for each Mortgage IDB
by not later-than 120 days after the closing. In a telephone
zonference with the staff on December 7, 1990, Jordan Yarett, a
‘representative of Citytrust, stated his belief that it will be
trustees.- .

- - possible to substitute
. N, vt - glarimeat ~ SN Bl £ KT gl - - A s . e
<o Rk N - :

o3 T e -553’5&"» et :
* You also assert that the introductory language to section
3(c) (5), by referring to-"one or more of the following

““businesses,® indicates that a person may rely on a combination of

clauses: (A), (B), and (C) of section 3(c)(5). You believe that
the Trust will be excepted under clauses (A) and (C) of section
3(c) (5) because it will not-be issuing redeemable securities and
it will be primarily engaged in the businesses described in
‘clauses (A) and (C).

On the basis of the facts and representations made to us
orally and in your letter, we would not recommend any enforcement
action to the Commission if Citytrust sponsors the Trust without

T it under the 1940 Act in reliance on clauses (A) and
“(Cy-of¥section 3(c) (5).~ Because this response is based on
representations made to the Division, you should note that any
different facts or circumstances might require a different
conclusion. PFurther, this response expresses only the
enforcement position of the Division and does not purport to
express any legal conclusions on the guestions presented.
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' of mortgages, would not be assets, business, or
property of Citytrust subject to disposition by such
_._receiver.
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Beeadber 12, 1990

Securities and Exchange Commissicn,
450 Fifth Street, N.W., -.
Washington, D.C. 20549.

Attention: Office of Chief Counsel
Division of Investment Management

Re: s:i:.nzms& .
- on behalt of citytrust and Goldman, Sachs & Co.,

we are writing to :equest advice to the effect that the
D:l.v.ision of Investment. Hanagenent will not recomend that

Y e e o

< e TP

the cmission take any action 1: without effecting

registration under the Investnent Company Act of 1940, as
- amended (the "1940 Act"), “with respect to any person in

rcliance upon s«:tions 3(c) (5) (A) and 3(c) (5) (C) thereof,

)= BN
ﬁtyttnst ‘a co'nﬁochicut chartcred bank, acts as sponsor of

'apm-thmghmt(thc-'rmst') mconnectionwif.hthe o
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RS -tmdmigned and of October. 16, 1990 of Gerald T. SIevin to

. ﬁh-v_»?;u?« —W :"j-«‘sa.l‘b-*’bv-..cm- R,
the Divis.{on. R ‘:‘.:“3‘:??*, o
AT -t ,'.' "'-’53-"%‘\4’& ) -
Citytrust will transfer to the 'rrust :lts entire

t‘b‘s,_ /

ownership interests in assets consisting principally of
commercial mortgage loans in the form of tax exempt
industrial development bonds ("Commercial Mortgage loan
IDBs") and, to a much lesser extent, equipment locans in the
form of tax exempt industrial development bonds ("Equipment
Loan IDBs"™ and, together with the Commercial Mortgage Loan
IDBs, "IDBs"). .

- Th m”mfciai' ,'.H'c;;t‘gage Loan IDBs_are, from
Citytrust's perspectiwie, traditional commercial mortgage
loans. - Awordingly, like commercial mortgage loa.ns
qcnerally, th.y nay in me cases be secured not only by a
nottgagc on roal ostatc hut also by a security interest in
other collateral (generally equipment) or a guarantee

; (generally issued by an affiliate or an individual

) proprietor). The .qnipunt included as other collateral
. comists of equipment located on the real estate premises
e Ihich vere the mbjoct of the mortgage financing. Although
5 oodl oquimtisth.m type of collateral wherothcre is
- i7" collateral other than mortgages on real estate, iz ome
instances the additional collateral consists of other assets




Fﬁtecetvables.éhﬁitﬁnreépect to any guarantee issued by an

" Securities and Exchange Commission -3-

Aysudh as a certificage of deposit or a security interest in

L AT By
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affiliate or an 1ndtvidua1 proprietor, in the case of some
IDBs the parent or other related corporation of the
borrowing corporation or the principals or individual
owaer/operatore of the borrowing corporation furnished
guarantees as additional collateral. Nevertheless, real
estate mortgages in the case of the Commercial Mortgage Loan
IDBs are the principal collateral as set forth below and at
least 55% of the initial value of the Trust assets meet the
tests for Class I Real Estate set forth below. L

The Trust will be established pursuant to a
pooling and servicing agreement (a "P&S Agreement") among
citytrust, as seller, an unaffiliated bank, as trustee (the
'Trustee'), and cif&frust, as servicer (the "Servicer").
The Trust plans to issue pass-through certificates
("Certificates*) to investors in a public offering

registered uncer the Securities Act of 1933, as amended (the

91933 Act¥).* !hoTnot.procoeds received from the investors

& The P&S Agreenent, like pooling and servicing -

. agreements used in yass—through.securitizations

_ ‘generally: will not be qualified under the Trust
‘”‘Indeztnr0v3=t of 1939 in zeliance on Section 304(2) (2)

thereof. The Trust will be gubject to the reporting

requirements of the Securities Exchange Act of 1934

pursuant to Section 15(d) thereof for at least one

year.
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will be used by the Trust to purchase the a:sets &escribed
below from Citytrust.* The Trust's assets, -based upon book
value as shown on the Trust’s opening balance sheet prepared
in accordance with generally accepted accounting principles
("GAAP") *2, will ;nitially have the following composition
and be subject to the following tests:
| A. te_and uipme Bs
(55%). At least 55% of the initial value of the Trust
assets will consist of Commercial Mortgage Loan IDBs
and Equipment lLoan IDBs. The Commercial Mbrtgagg Loan
IDBs included in such 55% will meet the following

criteria (such Commercial Mortgage lLoan IDBs and

*  This will actually be accomplished in two steps.
First, Citytrust will deposit IDBs with an independent
trustee under the P&S Agreement pursuant to which the
Trust is formed and will receive, in return, 100% of
the Certificates evidencing ownership of the Trust.
Second, Citytrust will sell, through Goidman, Sachs &
Co. as underwriter, the pass-through certificates to
investors in a public offering registered under the
1933 Act.

#* Because a condition to consummating the transaction is
that the sale by Citytrust to the Trust of the Assets
(2s hereinafter defined) be treated by Citytrust as a
sale for accounting purposes, the book value of all of
the Assets on the cpening balance sheet of the Trust
will be their market value. Due to the difficulty of
predicting prepayments, the tests are applied at the
initiation of the Trust. The Trust will not be
pernitted to substitute assets.
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u "-élass T Real Estate") :

e (1) the original principal amount of the

' loan daia not exceed 100% of the value of the real
cstate collateralizing the loan at the time the
loan was extended (i.e., the original loan-to-
value ratio ("LTV™) was less than 100%);

(2)~‘the value of the real estate collateral,

for purpo;es of confirming the LTV ratio for the

loan, was confirmed by an appraisal prepared in

&

connecticn’with the original loan by a qualified
independent third-party appraiser not directly
venployed by Citytrust. Each such appraiser was
retained to appraise the particular properties;

~ ';".‘;n" '».'zs“g’"' ‘..~‘— e

-, ana W
' (3) tke underwriting criteria applied by
citytruSQSHith'respect to the loans secured‘by

- . -Teal estate collaterzl was the same for those

.-_5-.‘

"'\,

\logié ‘secured exclusively by real estate as for

o | whieh, in'addition to being secured by real

ALA/ ) .

ittcd,by either a security intcrest

~ ‘ Additionally, the P&S Agreement under which
B - . thc Trust\is forned and the Certificates are

e '—,'*-:f«.w v~ O . ol L SR e e T . ey e b

e e x
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i Sa Servicer to rea;l:lze upon non~tea1 estate ”

collateral in connection with Commercial Mortgage
i nE . Loan IDBs vhich go into default. Specifically, a
Commercial Mortgage Loan IDB benefitting from non-
real estate collateral will be disqualified as
c:l.ass I Real Estate ir, in connection with a
default, the amount recovered from non-real estate
collateral (including guerantees) exceeds 40% of

the original principal amount of such loan (the

CERN 4—

.....

e R '40%@%est'). “The" P&S Agreeﬁent will requiré that
- recovery may not be made against non-real estate
collateral on a particular cOmnercial Mortgage
N _Loan IDB othervi'e_e qualifying as Class I Real
Estate‘”ﬁff' after giving effect Ate such. recovery (i)
the 40% test will be violated with respect to such

““"’3-?\\""":

comercial nertgage Loan IDB and (11) the
eonsequence Bf. such violation and related
disqnalitication of such c::mercial Hortgage Loan

IDB u C1us I Real Bstate would be to cause the

IDB: vhich eontinue to quality as Class I Real
zstate and the Equipnent Loan IDBs, not to satisfy
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hfieka issued consi“séﬁé:l“of CIass I Real Estate_ and

- ...‘..“,},Mn o
L it

Bquipnent Lpan IDBs. S ::»_ L
S T Pinally, in order to qualify as Class I Real
G - j-'r»‘:.,.' o o - -r'ao;"' .

- "~ Estate or an Bquipnent I.oan IDB includable 'for purposes
of this paragraph A, the’ related IDB must represent the
s . entire issuance of IDBs (i.e., a “whole" interest) .

| The Equipment Loan IDBs will all represent loans
made, through a State or municipal developmental
authority, to a business to fund the purchase price of
M oquipnent and costs specitically related to the o
oL R Ty e B TR LT
equipment acquisition such as installation expenses.
The Equipment loan IDBs represent less than 7% of the
initial value ot. the Trust's assets.

g Up to’ 25% of the

initial value of the 'I'rust assets, subject to reduction
below 25% ot\the value of the Trust assets to the
~ . extent that the initial value of the Class I Real

-~

RS NER Bstate and Bquipnent Ioan IDBs exceeds 55% of .the Trust
: assets, may” eonsist of COmnercial l(ortgage I.oan IDBs

."\ < ”‘r-, Y:‘ :!;h;
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"“Q‘M._,,Up to 20% of the initial value .
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tpe 'i'rust asset& nay consist of loans or assets

-~ . The Class I Real Estate and the Class II Real

Estate are sonetines Ee‘ferred to collectively herein as the
"Real L'state ‘Assets ,"‘ and the Real Estate Assets, Equipment
I.oan IDBo ‘ard Class III Assets are sometixnes referred to
collectively herein as the "Assets" or the "Pool."

citytrust's objective, in proceeding with the

- -an action, is to sellhall' or a substantial part of its IDB
portfolio. In excess of 75% of the portfolio of the Trust,
based upon the outstanding principal amount of the IDBs at

The balance of the Trust's.. ‘;orttolio consists of either IDBs

secured by ac‘combination of real estate and equipnent or of

zquipnent& Loan IDBs. Ac:oi'dingly, notwithstanding the tests
:;and standards outlined above, Citytrust anticipates that

substantially all of the assets in the Trust will consist of

. 4 i R '\— . T 225 - : .
I Citytrust may sponsor two separate Trusts, one of
S s vhich will acquire the IDBs relating to Connecticut and the
i , the IDBs relating to New York.
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;If two separate Trusts are sponsored in reliance upon

PRI AP A %v&"f«.‘(-. St er«_v-'w¢'~-v--~-§,~,- T el L
.goctions 3(c)(5)(A)'and 3(c)(5)(¢) of the 1940 Act, all
'f;presentations pade herein with respect to the Trust will

E»;éf}“'bc applicable with oqual-;orce to each such Trust.

e The IDBs will be tax-exempt industrial development

: bonds with tiﬁed;'flnal remaining maturities ranging
generally from five to zolyears. The IDBs will vary with
respect to interest rate, maturity and redemption or

. prepaynent provisions, and will range generally in _

) outstanaing principal amount from $100, ooo to $6 600 000.

Commercial mortgage loans funded by banks are

often made through governmental development programs which

pronote local 1ndustry by enabling borrowers to get the

honefit ot lower tax-free interest rates available to

governnegtal developnent agencies' financings. Commercial

-r

“"" . mortgage loans, particularly vhere the borrowvers are middle-

market coupanies, usually bonefit to some degrce by whatever

e

e '*:...Q

Taking & licn on it
other available collateral is simply a matter ot’prudent
B londing ttandards and practices. These mortgage loans are

o “15 - .
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nevertheless loans made to purchase or improve real estate,

-«r.-»-rmr« ' e N5 o e ' SALPLN L CoTe
vhere the lender looks prinarily to the real estate as the

éoetce of repayment. on a. continuum frem comnercial and
. : industrial loans on the one hand to traditional real estate
loans on the other hand, these loans are from the lender's

) perspective at the real estate end of the spectrum. The

" I¥" role asgigned by the lender to the non-real estate colla-
teral is generally insignificant, and is certainly less
significant than, for example, the FNMA, FHIMC or GNMA

guarantee (each of which may be viewed as an additional form

1

-J7 of collateral) attached to pools of residential mortgage
lcans'.packagea with those .agencies' guarantees for
couateralized mortgage obligations secured by GNMA, FNMA or
mxc cert:lticates. _

~ Loans to niddle-market companies to finance the

acquisition of equipment similarly are often made in an IDB

format in order to get the benefit of lower tax-free

1nte:est rates available to governnental agencies®

| ,, | A:! § '\. B ey

T . The characteristice of citytmt's portfolio of
: an of the IDBs which citytrust will
_,mu‘é ‘m“w .

transtfer to the ‘l‘rnst vere issuad by Connecticut or New York
- developnental authorities vhich are authorized to make loans
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only for the purpose of financing the acquisition or

*’*'-?F T A SRR e T " Rl e AR s e em ke T &ama’c
R f‘ﬂ ;’g;?:j;inprovuent ot real estate or oquipnent. . :
. N - T IRE i .
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* A1l of the Comercial Mortgage loan IDBs whi,h |
S Citytrust proposes to sell to the Trust are IDBs vhere (1)
' citytrust makes a loan to the issuing development authority
by purchasing an IDB ot the develooment authority issued
~+ - under a trust indenture (the “IDB Indenture") with

Citytrust's corporate tr:xst department generally serving as
trustee (the "IDB Trustee®™), (ii) the issuing developmental
authority, in accordance with its statutory authorization,
_ makes: a ‘loan to a ﬁéwu (generally a.middle-market i
comercial enterprise) secured by a mortgage or deed of
trust on real estate and the proceeds of which are used to
acquire or inprove real estate, or itself acquires fee title
to the real estat; ’a%d leases the real estate to the
borrower, (iii). the issuing developmental authority assigns
the underlying nortaage or deed of trust to the IDB Trustee

RIS ¢ 4 theIDB is structuredina loan format with the

~— ;.‘P
—q.*.

underlying borrower havﬁ:g title to the real estate) or

-1’«_‘%»;. e -:'—.\n}

\v'a

. ‘u-“‘.‘
e e

3 ,ina lease fornat with the~ issuing
SORRCLOMie T IO eI SR .
develop-mtal authority having title to the real estate) .-
and (iv) citytrnst's recourse as holder of the Commercial

T rtgage Loan IDB is Iinitod to the underlying real estate

) :~3rant&aiortgago on thc real estate to the IDB trustoe (i | .

ve
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e f"#"*‘loan ancr any related conateral or guarantees (1.e., the
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,AIDBg;&are_ without . regourse, to the issuing developmental

-

S
-l

'autllofr:[.ty : = alP‘—cases . Eitytrust's mortgage is a
ST e G
ir-t;nortgage. .,..~Generany apeaking, in the case of

. - COmercial_.xortgage,,Loans IDBs, the assignment or grant of a

~ tt0

nortgage contenplated by clause (iii) of the preceding

' sentence is not set forth in a separate document but instead

ra—

. is incorporated in, and is part of, the IDB Indenture. The
entire IDB Indenture has in each case been recorded in the
appropriate real estate recording office. Accordingly, a
re-assignment of a mortgage or deed of trust to the Trustee
nndcr- the P&s Agrcmnt or an assignment of. a mortgage
granted by the iming developmental authority, whichever is
applicable, would have to be effected by causing the Trustee
~(ox another bank's trust department acting on behalf of the

.'..:'-’5.

!rustee) to. becone Inggrustee on each underlying Commercial
Mortgage Loan IDB, vith the document pursuant to which the

“ new IDB Trustee £s'appointed being recorded in the appro-
priate Teal estate recording office.

'!he Bquipnent ‘Loan IDBs are structurally

ercept that ‘the: proceeds of the IDBs are used by

- -As.-,‘

33% = :-the iming.developnental authority to nake a loan to a
EERL . TRl T e XA DA :
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At the tine citytrust orj.ginates Comnercial ’
l(ortgagc ‘1oan IDBs, Mcwi" aﬁiﬁs the sane underwriting

'i’ﬂ"’ ey -
petc cr:l.tcr:la to the IDBs as. 1vappliu to its other commercial

_‘:- ‘ aortgage loans not nade through a developmental authority
- intinediary As a genoral natter, Citytrust requires an
original LTV rat:lo for comercial mortgage loans (including
‘ - . the IDBs) of not more than 80%, in most cases based upon an >
~ appraisal by a qualified appraiser.* The LTV exceeds 80%
only where to do so is necessary in order to cover costs

strictly related to the real estate being financed, such as

closing costs. As- ixr’the Sase of its other comercial ,
-mortgage loans . thc appraisal ;nalyzes the underlying
property as an income.producing property based upon
anticipated rentals that could be achieved in 1easing the
p:operty to a new tenan "‘é 2 Aécordingly, the appraisal does
not solely rely on the present corporate tenant and its

- ability to pay towstablish the appraised amount of the -

- —~~'—-~n*‘."‘ —

- . "“ehe additional collateral securing Commercial

£ .—.r. w-w;

o - lcrtqaqc I.oan mu-gmny eomim of (1) tb. guarantce

K Genocrally, the Commercial Mortgage lLoan IDBs had
’ original m's ot not more than 80%.
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) tional oollateral a principal source of repaynent of the

- -..w

I.iko any prudent londer, Citytrust attenpts to take

oo . [ T * I\O"*_
i e wgatever ancillary collateral it can to snpport commercial '

: “nortgage loans. Horoover, ‘because real estate is often

held in special purpose corporations owned by the actual

o property user (generally for state ‘tax reasons), the
guarantor (vhich generally "is also the owner of all of the )
spocial purpose corporation s stock) is often the user of ’

the property and is ‘the primary cash source for servicing

; . the loan absent selling the property.
T T AR SRt i B iy SSE e,
Description of the Transaction .

The Trust will be formed purszuant to a P&S

-

Agreenent to be— estered into between Citytrust as Seller,
an unatfiliatod bank as, 'rrustee and Citytrust as Servicer.

t-g, -:;,;: . ~.»‘
Purmnt to tbe PES. Agreenent, the Trust at its tormation
N“n”r& - e
_ vill isgue to Investors. (the 'Holders") the Certificates
~ Enverie "'*”mf*‘”'ﬁﬁb :
. tro;:ruonting tractional undivided interests in the Pool. '

ad “(\-"a-

!ho rrnstu vil:L uu the~proueds of the Certiticates to buy

- *«wvm-i e b

,nutstobeincludedinthe Pool.
: tor adninistering the Assets,

vin m_ide with the Servicer pursuant to the

Y 4'»..».‘;.1 e
-

- pES w.i msorvioor v:[_ll have responsibility for

a -
TS a e, e
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@'mx&i@i&t&g‘ -and- conecting upon the Assets, preparing
« S e fave ST «-_,zv:-, \"9—&

omi:ion,totg_thc 'rrust and preparing on behalf

,3,_ .\, TPES Agr«mmt or applicablc lav (including tha Securities
B Ry oy - ‘!&-‘ A

- Exchange Act of 1934, u ananded) - The Trustee, acting on
~-.¢»-f. behalf of the Nolders, will have authority to substitute
3o e anothcr SQrvice: it the Servicer defaults in its obligations

W 'lv-i-“ - .
Y EaS pa

n_x;de:: the Pss’ Ag'reenent.

—-o

......

Under thc P&S Agreement, the Trust will
irrevocably instruct the Servicer to remit all paynents and
. collections on the Assets directly to the Trustee after
doducting the cervicing fee. Cash collections so remitted
to the Trustec will be mintained by the Trustee in a
collateral account (the "Collateral Account®™) under the P&S

o &groaent and used from-time to time to make payments on the
CQrtiﬁcates to the Bolders

o ' m Trust vin _not engage in any investnent
PP . s R

activityvithrupocttothclssets oranyotthcproceeds
=x‘~-\;:‘ e thc:ooforothmiu mptthat thcmteemlbo

,4_%’3&1&: e TR
t!uy* pauod-throngh to the Boldm on tb. mxt
A & -; . <"§1 .
- suce«ding paymt date on the Cu-tificates. Pernitted
oy Investsents are high grade obligations custonary tor _
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s : 2 - ngsvdwthu;.
"-::;asset-becked transactions and nust nature ‘not later than the

*ﬂ.&‘—“’f T *J JL

J'-t\'
x B

;,:~f next succeeding paynent date.
ﬁibéjjgrespect to the Assets will be passed through to the Holders
monthly or qparterly. '

The Trust vill have neither employees, officers,

Paynents and collections with

L

managers, a board of directors, a board of trustees or an
investment advisor nor the need for any of those parties
because the Trust will not conduct any activities requiring
their sexrvices.
. I The Pool will be fixed at the time Citytrust
conveys the Pool to the Trust. No substitution or exchange
of the Assets of the Pool will be permitted.
conduct only the business relating to its ownership and
liqnidation of the Assets and igsuance of the Certificates.
Ihe-rrust is expected to terminate promptly after the date
lAcarn which less than 2 designated percentage (expected to be
- V-i}:s%) of the,tctal original principal amount of all of the
,InBc in the Pool is outstanding Any Assets remaining in
; th. Pcol at such tin. are expected to be 1iqpidat.d into

Fiedan, i
e to the Boldert !hs Cbrtiticates are not redecnable or
othervise payable at the election of Holders. The only

*‘:sahicc of liqpidity for investors who require more liquidity

The Trust will

the ptocoods of cucb 1iqnidation then dist:ibuted -



oy

/ ' 'l‘he "ertif:lcates vill evidence fractlonal

- gpdivided interests in the corpus of the Trust, which will

be comprised of the Assets. The Certificates will not be

oo e

redeenable at the option of the Holders.
Bach Commercial Hortgage Loan IDB will be in the

~form of a bond issued under an indenture (that is, the IDB

itself) with an IDB Trustee, with the IDB in turn secured by
the loan from the issuing developmental authority to the

. ultimate borrowerz.i;'a_g;gell as the mortgage or deed of trust

(in each case herein called a mortgage) securing that loan.
Because the IDBs are securities for purposes of the Uniform
Comercial COde, the transfer of the IDBs tron citytrust to
the Trustee Vat closing vill be accomplished by delivering
5:ertificetes evidencing the IDBs to the Trustee, together
with endorsenents to~ the Trustee permitting ultimate regis-

.' tration ot the-IDBs in the name of the Trustee. Promptly

. _,.I;.a\, “,‘

atter the closing each IDB vill be re-registered in the name

o fee e ~.:~'.’~ 3 R
»

wa

” tmstee, eztectively becon&&the beneticiary of the nortgage
or deed ot trust
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?SIt vill be a condition to closing for the issuance B

iticates with respect to each 'l‘rust that

in@e_pfndent counsel acceptable to them to the etfect that,
'if ‘a receiver werc appointed for Citytrust under ‘the applic-
. able provisions of ‘the Connect1cut banking law, the property
; - held by Citytrust as? IDB 'rrustee, including the related
mortgages or assigmnents of mortgages, would not be assets,
business or property of Citytrust which would be subject to
disposition by such receiver pursuant to the applicable
provisions of the Conn.gcticut General Statutes. Citytrust
has authorized us to coniim that it will use its best
efforts to cause the Trustee, or the trust department of .
another acceptadble comnercial bank other than Citytrust, to
becm IDB Trustee for aach Comercial Mortgage Loan IDB by.
not later than 120 days after the closing.
~ <mzsi- - The Trustee will be required to monitor the
performance of the Se:yicc: on behalf of the Holders. In
. " the event of a default by the Servicer in the performance of

= its obligations, the 'l.'rustce will have the right, on behalf

=
-.‘».
5

(i)-.to rcnogo tbe Servicer and (ii) to

‘LW«A" '7' nvw - —77 S NSy DR e m‘*m X Aé‘ POt QT SRR SR SER
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déinition of 'investnen conpany,' and therefore from the

regfstrat:lon requirements ot the 1,940 Act,

®any person who is not engaged in the business of

‘redeenable gecurities, face amount :
certificates of the installment type or pericdic
payment plan certificates, and who is primarily
engaged in-one or more of the following busi-
nesses: (A) purchasing or otherwise acquiring
niotes, drafts, acceptances, open accounts
receivable, and

s

’
insurance, and services; . . . and (C) purchasing
or otherwise acquiring s

e .* (Emphasis )
o added): voemAe s Ll ool B O S i

If the Trust, despite its passivity, were to be deemed to be
a person engaged in an activity sufficient to bring it .
~within the definition of an "investment company® under
‘s«!cti'on\:i;;) of the 1940 Act, in our opinion, the Trust will
nonetheless be excluded from that definition by clauses (a)
and (C) of Section 3(c) (5) of the 1940 Act, and, therefore,
tron the registration requirenents of the 1940 Act, because
it vill bo chgaged prinarily in the businesses of

. 'pnrchasing. . '. nbtcs. . . and other obligations

g SR . o tho ‘sales. price of nerchandise" and
WIng or othcrwise acquiring nortgages and other liens

on and interssts in real estate."

TohNee N
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As discussed bel'ow;'"‘wg‘ do not think that there is

PR <G A urnm-cf q..rxp RN
P R N . ’«(fq',,, -

a“i'i’y question but that the 'l‘rust, as described herein, should
ER
net be deened to be issuing "redeenable securities, face

I!"

7 amount certificates of the installment type or periodic
--_s,paynent plan certificates." Rather, we think this proposal
raises only two issues. tirst, does the Class I Real
Estate, as described above, qualify as "mortgages and other
liens on and interests in r_eal estate® within the meaning of
clause (C) of Section 3(c) (5):; and, second, may an issuer
vhich holds both "notes’ oo and other obligations
- "” = representing part or‘ an: of the sales price of merchandise™
' qualifying under clause (A‘)l'of Section 3(c) (5), such as
Equipnent Ioan IDBs. and "mortgages and other liens on and
interests in real estate" qualifying under clause (c) of
Section 3(c) (5) ’ suchu as 'the Class I Real Estate, aggregate
" euch assets for purposes oL reaching a determination that
the issuer is 'pri:;;ily engaged in one or more of" the
:.:businesses described in clauses (), (B) and (C) of Section

RN TS Wi ot

e e ,-.\3--.- «w PR :‘,

o s .-3(c) (5).

. ..
AN

issuing "face-anount certificates of the installment type"
"periodic paynent; glan certificates. The term “face-




v*dmtes more than tventy-fcur nonths after the date of

-«a\-um
i g,\,,,.,,\ s

le“sum or suns at”a fixed or deterninable date or

."-.u--..'lx

‘issuance, in consideration of the payment of period

"‘%‘ % N
installnents of a stated or determinable amocunt."™

Section 2(a)(27) of the 1940 Act defines “periodic payment
plan certificate” as "(A) any certificate, investment

‘ccntract,_cr other security providing for a series of

-~ o

‘-av'“zv» '3*'

.periodic paynents by the'holder, and representing an’

- undivided interest in certain specified securities or in a

unit or fund of securities purchased wholly or partly with
the proceeds o£ such payments and (B) any security the
issuer of which is also issuing securities of the character

R o

,described in clause (A) and the holder of which has

ggtnt;pgcvidc for pcribdic faynnnts or installnents to be made -

substantially the sane rights and privileges as those wvhich

Gl e cSE

‘-:holders ot securities of thc character described in

Y

- clause (A) have upon ccnpleting the periodic Payments for
AT TR ot .
\uhicbisuch securities prcvide. since the Certiticates do

3o o -
W&?:{"’:

B ’-¢- v

2SRy
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by the nblders, the Trust will not be engaged in the
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iodic paynent plan certificates.

.;3‘...a = .,\; ‘@ i

.Iunt type or

o=

e DR » —;,
wee e I.ikewise, t_he ';‘;'nst will not be engaged in the
bnsiness of issuing "redeenable securities.® Sec-

L tion 2(a)(32) of the 1940 Act defines a nredeemable

AAJ e

A ucurity' as "any security, other than short-term paper,
under the terms of which -the holder, upon its presentation

to the issuer or to a person designated by the issuer, is
entitled . . . to receive approximately his proportionate

oy

. - share. of the issuer'&éﬁrrentnet assets, or the cash
equivalent there‘of.i" In the proposed transaction, the Trust-
wvill be modeled a?:ter a "closed end" investment con{pany, not

S » "open end" investnent~ company. As get forth above, the

T .‘@g
nolders ot” Certiﬁcates- will not have the right to force any
early paynent or; redexnpticn. RN

e c W ~. . I .
- - . Retate. .- .
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o Tigs !he desm:iption of proposed transactions in three
no-acticn Tequests uekiug confirmation that the Division

.
i

u,,-. .

. ml& not rect—u:end entoreenent act:lon to tho Comission it

» SQcticn 3(c) (5) (C) P bdescribed the real estate assets a3
. being secured exclusivelz by real estate, at least as to 55%

LN



000062

L i
vt,m%\s -c—r~ .t'«..-“f':‘:ff

(pnb nvail. uay 23, 1988) (involving a variety of different

e o

L T

types of assets in connect'fon with a bank's proposed spin-

o ,m,_ ott ot low quality assets). and m_mimmm
(pub avail. January 4, 1989) (involving IDBs). The letters
raise a concern as t; —vhether a traditional commercial .
nortgage loan which benefits from non-real estate collateral

4“«« --_..‘.m;.

.(mch as a ucurity intczcst in cquipment or a guara_mtee) as

a consequenca fails to qfality, in the statf's: v{;vh,‘zas a
"good"™ interest in real estate tor‘ purposes of Section
3(c) (5) ().

- ' We submit th“;“t“the Real Estate Assets, under the
circunstanoes described above, should be considered

qnalifying intcrests in :eal estate for purposes of Section

e ; 3(c)(5)(c). a1l ot thc Comercial Hortgage Loan IDBs were
Tl oriqinatod, from Citytrust's perspective, as traditional
V ’ oonorcial mortgage loans. Their proceeds were usad to
St A S seintttgn o Sprovenent of resh wetabe, they

Y&
are secured by real utatc, ‘and Citytrust appliod its
customary a:itoria for commercial mortgage loans in
SR nndorv:iting the loans. Although Citytrust views all of the
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. .Real“ utatc are even more ctfinécnt and are intended to
v demonstrate unequivocably that those Commercial Mortgage
Ioan IDBs are "nortgages" on or other "interests in real :
estate” within the meaning of Section 3(c) (5)(C).
; P ™ indﬂ:;.lted.' élaéé :Ii'Rgal Eétnte, together with
" Equipment Loan IDEs, will constitute at least 55% of the
Assets of each Trust. Moreover, although Citytrust proposes
to have the flexibility to have up to 20% of a Trust's
Assets not qualify-under eitheﬂ?_ﬁausé*‘ (A) or clause {C) of
" Section 3(c) (5), cnnsistent with the standards outlined in

United Bankers. Inc., supra, éityfrusﬁ in fact expects that
substantially all ot the Assets 1n each Trust will consist

of c1ass 1 Real zstate, clnés II Real Bstate or Equipment

ican‘oBe.” - 7 T i

A......a q”-,‘r—‘._..--- P

D. - Aggregation for Purposes of Clauses (A) and (C) of
. Section 3(SY(S). S

-
~a e

L swtion 3(c) (5) cxenpts any person who "is

,,-.. \‘;< ‘ \‘\.h’ -

- vh.t.her a person can rely on a combination of clauses (A),

r‘ - t % 1»(8) and (© for a particular transaction, as opposed to only

t-..'
-
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i é. _@o‘tﬁcuch clauses, the- introductory language to Section

L LA v ._.".;. -

oax:'lay;‘_ang#unequivocally states on its f.ace, by . . s
..... u&:&: }\;\:. . : 3

. erring toﬁ'one or-more.of: the following businesses"”, that
i e R R R T 0 e

hR: conbination of  the three clanses may be relied upon.
".f‘o'_‘_‘, v}* ...» 'r ~¢-,— 'M-osﬁ-‘-:b‘-- —_.._,,-._\ ~ .

s ¥-Moreover, assuming an entity does not issue redeemable

. -_a- [PUSPR,

e cocurities, -face amount certificates of the installnent type

2 er periodic paynent"glan certificates and, accordingly, is a

passive investnent vehicle, we are aware of no policy reaseon

' vhy reliance on a ccnbination of the sub-clauses in Section
3(c) (5) should not be permitted. Accordingly, we believe
the Trust shculd qualify under Section 3(c)(5) if at least.
553 o£ the %ts 'consist of class I Real Estate. or
Bquipment Loan IDBS.

mem
: ..\ te l_:olieve thet t}:e Trust should be regarded as

BOTE A

'tallinq vithin the exengtioh provided in Section 3(c) (5) (C)
;. of the Investnent Conp;ny Act. We believe that none of the
. other upects of the proposed transaction gives rise to
- ccncernc reculting in rogulation appropriate under the
T Invest..m; conpany Act - We therefore respectfully request

e tho statt to indicate that it will not recomend action to

-, :‘;':"?f " - -::.V ,': DS ‘&:’._ “9,. . 7 2N ggp ;Mg e o
é oy ’v;\-‘._.; “2he’ fon" if"rogictretion under the 1940 Act is not s

effected vith recpect to eny person.
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Bccauso c:ltytrust and Goldnan, Sachs & Co. are
> = .:“°:-:‘.:..-~' «%&W W“‘ ‘ : Yl J“ . :

ST ,-anx:[ons to proceed with'the’ formation of the Pool and ‘the
CEETI - LR S

e Ndiitribntion of the Certificates, we would appreciate a

-

,-Q_,_; r;spom to the nquo:g ]ﬁdc hercby as promptly as practic-

c- .Av—‘ﬂ

able. If for any reason the Staff is disposed not to grant
the requested no-action’ ;;Iéions, we request an opportunity
&+ .- to discuss this situation with the staff prior to the
issuance of any formal letter.
We thank you for your attention to this matter.
If you have any questions or if we may provide further

g~y - information, please telephone John E. Baumgardner, Jr.

(212-558-3866), Mark J. Welshimer (212-558-3669) or
Gerald T. .Slevin (212-558-3855) of this office.
7 Very truly yours,
= . - , : v\\ :

Mark 3. Weish{mer
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